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quantified objectives need not be identical to
the identified existing housing needs, but
should establish the maxi num number of housing
units that can be constructed, rehabilitated,
and conserved over a five-year tine frane.

"(c) A program which sets forth a five-
year schedule of actions the local government
is undertaking or intends to undertake to
implement the policies and achieve the goals
and objectives of the housing element through
the administration of land use and development
contrqlsbn?rovision of regulatory concessionF

_ Ives, and the utilization o
appropriate federal and state financing and
subsidy prograns when avail able. In order to

make adequate provision for the hoUSi'ng needs
of allT econoni c segnent soft hecommunity,” The
program shalT do alT of the followng:

"(1) Identify adeguate sites which will
be made available through appropriate zoning
and development standards and with public
services and facilities needed to facilitate
and encourage the development of a variety of
types of housing for all income levels,

including = rental housin factory-built
housi ng Und obi Tenonese SR br der ro Reet 1

community's housing goals as identified in
subdi vision (Db).

"(2) Assist in the devel opnent of
adequate housing to meet the needs of |ow and
nmoder at e-i ncone  househol ds.

"(3) Address and, where appropriate and
| egal Iy possi bl e, _ remove gover nment al
constraints to the maintenance, [nprovement,
and devel opment of housi ng.

"(4) Conserve and inprove the condition
of the existing affordable housing stock
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"(5) Pronote housing opportunities for
all persons regardless of race, religion, sex,
rralrrtal status, ancestry, national origin, or
color.

"The rogram shal | i nclude an
i dentification of the agencies and officials
responsi ble for the 1m lementatlon of the
various actions and means  by-which
consi stency wl| anchleved with other general
pl an elements and communityy goals. The local
government shall mMBKe a diligent effort to
achieve public participation of all economc
segnents of the community in the devel opment of
the housing element, and the program shall
describe this effort."  (Enphasis added.)

AB- 2853 di d "enact substantially nore detailed requirenents for the
housi ng el enent" as has been observed by the Legislative Counsel in
his Digest to Chapter 1143, Statutes of 1980. To suggest to the
contrary, that is that AB-2853 reduced |ocal governnents' planning
obligations, is sinmply not supported by fact or |aw.

Because of the detail of AB-2853, local agencies could maintain
that the legislation constitutes the initial step to substitute

gtat ew de conprehensive zoning for |ocal control of |and use
ecisions.

The HCD statenent that expenditure of |ocal revenues is not
required for housrnfg devel oprent purposes is technically correct.
However, set orth on page of their nenorandum the
|rrpI|cat|on is that |ocal revenue vrnll not be required to meet the
goal of establishing a maxi num nunber of housing units that shoul d
be constructed, rehabilitated or conserved over a five-year tine
frame as required by CGovernnent Code Section 65583(b). This is
imply not the case. The SB-90 clainms at issue before your Board
deal with the costs associ ated with the preparation of the Housing
Elenent of a local agency's general plan, not the physical
devel opment of housi ng.

Li kewi se, the reference to the statenment by AB-2853's author is not
i ndi cative of the Legislature's intent as it is a vveII settled rule
of law that the opinion of individual menbers of a |egislative body
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is not adm ssible for the purpose of showi ng what in fact was
intended or meant by an act. Ex Parte Goodrich (1911) 160 Cal. 410,
417. The City of El Mnte would maintain that the statement should
be stricken in its entirety.

A continuing theme of HCD is that the explicit detailing of the
planning process as is set forth in AB-2853 was previously mandated
in the 1977 Cuidelines of the departnment (Title 25 California
Adm ni strative Code Sections 6400 et seq.) and therefore does not
constitute a new program or increased |evel of service in an
exi sting program

The Gty of El Mnte disagrees with this analysis and offers the
followi ng legal support for its position that a State-mandated cost
was effected by AB-2853.

In addition to the authority previously set forth, we would note
]Ehlalt Article XIIIB, Section 6 of the State Constitution provides as
ol | ows:

\WWhenever the Legislature or any State agency
mandat es a new program.or a higher Tevel of
service on any local governnent, tRAe Stafte
shalT provide a subvention of Tunds to
rei nburse such local government for The costs
of such program or increased level of service,
except that the Legislature may, but néed not,
provi de such subvention of -funds for the

foll owi ng nandat es:

* * *

"(c) Le%i sl ati ve nmandates enacted prior
to January 1, 1975, or executive orders or
regulations initially inplementing |egislation
e(rj]gcé eid prior to January 1, 1975." (Enphasis
added.

The "guidelines" purportedly issued by HCD in 1971 are, as they
have conceded, invalid because they do not have the force of |aw
because they were not pronulgated in a manner consistent with the
Adm nistrative  Procedure Act of the State of _ California.
Therefore, we nust exami ne the regul ati ons which were issued under
the authority of aB-1x, Chapter 1 of 1977.
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In interpreting | anguage of the State Constitution, which is
necessarily couched in general terms or |anguage," it is essential
that "it not be interpreted according to narrow or supertechnical
{)/rinci pl es, but Iiberallg and on broad general |ines." See, Anmador
alley Joint Union High School Dist. v. State Board of EqualiZzation
(1978) 22 Cal.3d 208, 244. Put anot her way:

"A constitutional amendment should be
construed in accord wth the natural and
ordinary meaning of its words," Amador Valley

Joint Union High School Dist., supra at 245.

In this instance there is a clear and unequivocal constitutional
obligation under Article XIIIB for reinbursement with respect to
Chapter 1143, Stats. of 1980. This obligation was reaffirmed by
the Court in the Bownds case when it described the effect of the

instant legislation.

Assum ng, W thout deciding, that AB-2853 did not in fact create new
duties for local governnents, then the 1977 regul ations themselves
shoul d be analyzed for their SB-90 effect. |t is anticipated that
HCD woul d argue that Article X IIB would be inapplicable to their
previous regulations because they were in effect prior to the
effective date of Article X IIB, =~ July 1, 1980. @ However, the
Attorney General has recently opined concerning this issue. See,
64 Ops. Cal. Atty. Gen. 261, 263 (1981), wherein the foll ow ngs

not ed:

"It is noted that Article XIIIB, Section 6,
subdivision (c) sets forth a January 1, 1975
cutoff date for certain purposes. Legislative
mandates are inplementing executive orders or
regulations in effect prior to that date nmay,
but need not be, funded by the Legislature.
Al though Article XIIIB, Section 6 says nothing
specifically with respect to "mandates"
between July 1, 1975 and the effective date of
Article XII11B, that is July 1, 1980 (sée, Cal.
Const., Art. X IIB, §10), we_concl ude-at the
only Togical inference_to be drawn therefrom
that such "nmandates” are to Dbe Included within
the scope of Article XIIIB. 2nd SO concluding,
we do not mean tO say that Article _XIIIB_|S“ch
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be applied retroactively but only that it
shalT operate prospective& after July 1, 1980,
its effective dafe, with respect to mandales
both after that dafe and those in” effect
between January I, 1975 such date.”
(Enphasis  added.)

Thus, if what HCD says is true, which it is not, then the

regul ations thenselves are subject to reinbursement. Suyrely thjs
Board would not have the claimants place form over substance in
this manner. However, it exposes the severe factual and |[egal
i nadequacies of the position of HCD on this issue. | f AB-2853

doesn't constitute a nandate, then the regulations thenselves did
and they are reinbursable. But, the Ianguage of AB-2853 and the
Bownds case clearly mtigate agalnst such an absurd result.

It is again noted that HCD on page 7 of its nenorandum indicates
that the Bownds case is "not the law until a Supreme Court decision
affirmng this view has taken place." We woul d note that on
March 11, 1981, four nonths prior to the HCD meno, the Supreme
Court denied hearing in the Bownds case, thereby effecting the very
Supreme Court decision which HCD now seeks.

Again, in summary, the City of El Mnte believes it has shown by
conpetent evidence that Chapter 1143, Statutes of 1980, constitutes
a State-mandated cost as defined by the Revenue and Taxation Code

and the State Constitution. W therefore respectfully request that
a mandate be found in this matter by your Board.

Very truly yours,

s

A,

WIlliam D. Ross
for MESERVE, MUMPER & HUGHES

g .
TR LR —— s
Ll .

WDR/je
cc: Carolyn Burton
Deputy General Counsel
State of California
Department of Housing and Community Devel opnent
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July 20, 1981 RECEIVED
JUL 231863

STATE BQARD GF COMTROL

Chai rperson -and Menbers
State Board of Control'
926 J Street, Suite 300
Sacranento, CA 95814

Re:  Chapter 1143, Statutes of 1980
Camof the.City of El Mnte for Increased

Level of Service with regard to Ceneral Plan
Housi ng El ement

Dear Chairperson and Menbers of the State Board of Control:

It has come to our attention that the Cty of El Mnte has
filed a claim for reinbursenment fromthe State of California
for costs incurred in conplying with Chapter 1143, Statutes
of 1980, de_alin%ewith slgecific requi rements for the Housing
Elenent of its Ceneral Plan.. This legislation was passed
after the effective date of Article XIIB of the California
State Constitution, also known as Proposition 4, which
required, among other things, that the State nust provide a
subvention- of funds to reinburse |ocal-government for costs

an?/ new program or any increased |evel of service caused
by legislation, or State agency action.

The City of' Ilrvine has "incurred costs to conplg with the

Housi ng” El enent requirements, of Chapter 1143, Statutes of 1980,
and we wish to.express support for the claim of the CGty- of

El Mnte for reinbursement for costs-associated with Chapter

The City of Irvine has alsc incurred significant expenses in
connection with our participation.as amcus curiae in re.

- Bownds v, City 'of Gendale,.. 113 c.A.3d 875 (1980)y. W find

'

. City of Irvine, 17200 Jamboree Road, P(Q. Box 19575, Ivine, California 92713 714/754-3600

~
S

S
EE
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it most distressing that, despite’ this final determination by

"the California judicial system the Departnent of Housing and
Community Devel opment still seens insistent that its guige-
lines, adopted prior to January 1, 1973, were nandatory' and

bi nding upon the cities. This position is contrary to the
fundanental phil osophy of ow'glxﬂcial system and the val ue

of Lud|C|aI precedent in the State of California and deserves
to be rejected out of hand.

. Thank you for your consideration.

Very truly yours, =
)./ , P

DAVID G. SfLLS, MAYOR
Gty of Irvine -

Gty ‘'Council = . - - T
dty Manager . L
C It y A t t or ney
Director Comunity Devel opnent




';f City of Concord

PHONE:

(415) 671- 3291 CITY COUNCIL
June V. Bulman, Mayor
William H. Dixon
July 29 1QS1 Richard T. La Pointe
R E C E ‘ V E D Diane Longshore

Stephen L. Weir
Farrel A. Stewart, City Manager

nury 30368

STATE BOARD OF CONTROL

M. Ray Banion

Assistant to the Executive
Secretary

State Board of Control

926 J Street, Suite 300

Sacranmento, California 95814

Dear M. Banion:

Enclosed is a certified copy of the Concord Cty Council's
Resolution No. 81-6584 supporting the claim of the Cty of

El Mnte for State-Mandated costs associated with Chapter 1143,
Statutes of 1980.
Very truly yours,

@@m

BERNADETTE CARROLL
O ty Qerk

BC/pgm

Encl osure

CONCORD CIVIC CENTER 1950 PARKSIDE DRIVE CONCORD CALIFORNIA 94519



0o

© o0 3 o Ut .~ W

o ] '.7_,'?
# kY ,3 ‘%?’/

Prec
o S H
> ‘\ K
Ty i’ﬁms)j al wds

BEFrORE TiHE ¢ty COUNCIL o 1THE Ccity OF CONCORD

TEAny e, O

COUNTY OF CONTRA COSTA, JTATE OF CALIFPORNIA

A Resolution ot the City of

Concord Supporting The Claim

ob the City of Rl Monte For

State-Mandated Costs Assoclaleud

With Chapter 1143, Statutes of

1980. RESOUTITON NO. 81- 6584

/

WHEREAS, the Cci ty of EL Monte has filed a claim for reim
bursement from the State of California for costs incurred in
conplying with Chapter 1143, Statutes of 1980, dealing with
specific requirements for the Housing Elenent of its Ceneral
Plan; and

WHEREAS , said legislation was passed after the effective
gate of Article xrrrs of the California State Constitution,
al so known as Proposition 4, which required, anong other ’
things, that the State nust provide a subvention of funds to
reimburse | ocal government for costs of any new program or any
increased |evel of service caused by legislation or State
agency action; and

WHEREAS, the City of Concord is incurring and will continue
to incur costs to comply with the Housing Element requirements
of Chapter 1143, Statutes of 1980.

NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF CONCORD
DOES RESOLVE AS FOLLOWS:

Section 1. Declares its unaninmous support for the claim of
the city of EL Monte for reinmbursenent for costs associated
wich Chapter 1143, Statutes of 1980.

Section 2. The city Clerk is authorized to transmit a copy

ofthis Resolution to the Gty of EIl Monte and the State Board




of Control and other interested porsongs or agencies.

Section 3. Tnis resolution snall become elffective immedi-
ately upon its passage and adoption.
PASSED AND ADOPTED by the City Council of the City of Con-

cord On the g7y day of July , 1981, by the fol |l ow

ing vote:
AYES: Councilmember - W.Dixom, R.La Pointe, D.Longshore, S.Weir, J.Bulma
NCES: Counci | nenber ~ None
ABSENT:  Councilmember - None

| HEREBY CERTIFY that the foregoing resolution was duly and
regularly adopted at a regular meeting of the City Council of

the City of Concord on July 27 , 1981.

APPROVED AS 'O FORM
7

§ . Y
3 4 o '
L( [0 ul\\ Cale o h T

City Attorney
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CITY OF LARKSPUR

MARIN COUNTY, CALIFORNIA 94939
P, 0. BOX 585 [ ] 400 MAGNOLIA AVENUE

PHONE (415) 924-2405

'PECE!\,;"‘D

AUG 1 41981

August 4, 1981 s
ST/LTL. [ P! i ‘-UNTR(DL
Mr. Kenneth Cory, Controller

State of California

Sacramento, CA 95805

Dear Mr. Cory:

The City of Larkspur, in following the re-
quirements of Assembly Bill 2853, has expended con-
siderable funds updating our city housing element.

It is my understanding that Revenue and Taxation Code
2253, establishes that a city may seek reimbursement
for our costs.

Please consider this letter as the City of
Larkspur®s cl-aim for $13,250.00 which represent the
costs of our consultants service:, plus an additional
amount reflecting staff time.

Please advise the appropriate timing to sub-
mit this matter to the Board of Control.

Sincerely,

City Manager

HB:ca

cc: Steve Solomon




CITY CLERK

333 WEST OCEAN BOULEVARD . LONG BEACH,CALIFORNIA 90802 . (213) 590-6101

RECEIVED

AUG 111881
STATE BOARD OF CCNTROL

August 7, 1981

State Board of Control

926 "g" Street

Suite 300

Sacramento, California 95815

Attention: Gary r. Longholm
Executive Secretary

Gent | emen:

W are transmtting herewith a certified copy of Resolution
No. C-23212, adopted by the Gty Council of the Gty of
Long Beach at its neeting of August 4, 1981 entitled as follows:

A RESCLUTION OF THE A TY OF LONG BEACH SUPPORTI NG
THE CLAIM OF THE CITY OF EL MONTE FOR STATE- MANDATED
COSTS ASSCCI ATED W TH CHAPTER 1143, STATUTES OF 1980.

It will be appreciated if you will distribute to each of your
menbers a copy of this resolution.

Very truly yours,

/! "

SP:at
Encl osure



) Rowwrt W. Parkin
City Altorney of Long Beach

333 West Ocean Boulevard
Long Beach, Calitornia 90802

Telephone 590-6061

RESOLUTION NO. G 23212

A RESOLUTION OF THE CITY OF LONG
BEACH SUPPORTING THE crLarv OF THE CITY
OF EL MONTE FOR STATE- MANDATED COSTS
ASSCCI ATED W TH CHAPTER 1143, STATUTES
OF 1980.

WHEREAS, the City of El Mnte in Los Angeles County has
filed a claim for reimbursenent from the State of California for
costs incurred in conmplying with Chapter 1143, Statutes of 1980,
dealing with specific requirements for the Housing Element of its
CGeneral Plan; and

WHEREAS, said legislation was passed after the effective
date of Article XIIIB of the California State Constitution, also
known as Proposition 4, which required, anmong other things, that
the State nust provide a subvention of funds to reinburse |oca
government for costs of any new program or any increased |evel of
service caused by legislation or State agency action; and

WHEREAS, the substantial costs to cities of conpliance
with the provisions of Chapter 1143 constitute a reimbursable new
mandate under Article XIIIB.  The opposition to reinbursement by
the State Department of Housing and Community Devel opment is with-
out nerit since it is based upon HCD's self-serving view of the
State Housing Elenment Cuidelines as being "mandatory" when the
appel late courts have definitively ruled that they are advisory

only; and




~ Roben W. Parkin
Cily Altorney of Long Beach

Telephone 590-6061

333 West Ocean Boulevard
Long Beach, Calitornia 90802

WHEREAS, the City of Long Beach is incurring substantial
costs to conply with the state-inposed housing elenent requirenent:
of Chapter 1143.

NOW THEREFORE, the menbers of the City Council of the
Cty of Long Beach resolve as follows:

Section 1. That the City Council of the Gty of Long
Beach declares its unaninous support for the claim of the Gty of
El Mnte for eligibility for reinbursenent for costs associated wit
Chapter 1143, Statutes of 1980 and urges the State Board of Control
to authorize and direct state reinbursenent of that claimin an
amount it deems sufficient and proper to legally reinburse El Monte
for its costs in the light of the facts surrounding the claim 4pq

Sec. 2. That copies of this resolution be transmtted to
each of the nenbers of the State Board of Control, (including
Counci | menber Yaroslavsky and Supervisor Cook), to Senator Ollie
Speraw, Assenblynen Dennis Brown and David Elder, to the Myor and
the Gty Attorney of the City of El Mnte and to the Sacranento

and Los Angeles offices of the League of California Cities.
| certify that the foregoing resolution was adopted by
the City Council of the Gty of Long Beach at its neeting of
August 4 , 1981, by the follow ng vote:
Ayes: Counci | menbers: Edgerton, Clark, Wlson, Tuttle, rubley

W der.

Noes : Counci | menbers: None.

Absent : Counci | menbers: Hall, Kell, Sato.

F g .
C//g;%?L7<w/,£//{Lé-i»}gﬂ/LuHifaf

City Clerk N

WHK/11
7/22/81 2
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RECEIVED DT

AUG 8 1981
RESOLUTI ON NO. 4072 STATE BOARD OF CONTROL

RESOLUTION OF THE C TY OF WALNUT CREEK SUPPORT-
ING THE CLAIM OF THE CITY OF EL MONTE FOR STATE-
MANDATED COSTS ASSOCI ATED W TH CHAPTER 1143,
STATUTES OF 1980

WHEREAS the Gty of EIl Mnte has filed a claim for
rei mbursenent from the State of California for costs incurred
in complying with Chapter 1143, Statutes of 1980, dealing wth
specific requirenments for the Housing Element of its General
Pl an; and

WHEREAS said |egislation was passed after the effective
date of Article XI1IB of the California State Constitution,
al so known as Proposition 4, which required, anong other
things, that the State nust provide a subvention of funds to
rei mburse |ocal governnent for costs of any new program or
any increased |level of service caused by legislation or
State agency action; and

WHEREAS the City of Walnut Creek is incurring costs to
conply with the Housing Elenent requirenents of Chapter 1143,
Statutes of 1980,

NOW THEREFCORE the Gty Council of the Cty of Wl nut
Creek does resolve as follows:

Section 1. The City Council of the Gty of Walnut Creek
decl ares 1ts unani mous support for the claimof the Gty of
El Monte for reinbursenent for costs associated with Chapter
1143, Statutes of 1980.

Section 2. The City Cerk is directed to forward a
certified copy of this resolution to the attention of the
State Board of Control.

Section 3. This resolution shall becone effective
i mediately upon its final passage and adopti on.

BMSSED AND ADOPTED by the City Council of the Gty of
Wal nut Creek at a regular neeting thereof held on the 4th day
of August, 1981 by the followi ng called vote:

AYES: Counci | menbers: Arnmstrong, Kovar, Hildebrand, Murray
_ Mayor Hazard
NCES: Counci | menbers: None

ABSENT: Counci | menbers: None

/s/ James L. Hazard
Mayor of the Gty of WAl nut Creek

ATTEST:



B ai s S T T o)

/s/ Mary L. Lucas
Gty Cderk of the Gty of Walnut Creek

| HEREBY CERTIFY that the foregoing resolution was .
duly and regularly passed and adopted by the Gty Council of o
the City of Walnut Creek, County of Contra Costa, State of
California at a regular meeting of said Council held on the
4th day of August, 1981.

[
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PHONE (415) 924-2405

August If, 1981

Mr. Ray Banion

Assistant to the Executive Secretary
State Board of Control

926 J Street, Suite 300

Sacramento, CA 95814

Re: Chapter 1143, Statutes of 1980; Claim of
City of EI Monte for Increased Level of
Service with regard to General Plan
Housing Element Requirements

Dear Mr. Banion: a

The City of Larkspur understands the State Board
of Control will hear the City of ElI Monte"s claim on
August 19th Tfor reimbursement of costs iIn conjunction
with preparation of their new housing element.

The City of Larkspur by letter of State Controller
Kenneth Cory, has requested the appropriate procedure so
that we also may Tfile a claim;

Please be advised that the City Council of the City
of Larkspur supports EI Monte"s claim. There can be no
question that AB-2853 mandates costs on local agencies.

We look forward to your favorable action on EI Monte"s
claim as well as the City of Larkspur®s which will be sub-
mitted in due course,

Sincerely,

A%
Barry

City Manager
HB:ca

cc: Scott R. Keene, Esq.
William D. Ross, Esqg.
Meserve, Mumper & Hughes

Wb e s g R——— o oo i A 8 il g noboe U Th 84 L A GERY AN fen TR O e B st e T Bt £ e pasis s S A L 4 v T e
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. CERTIZED A TRUE COpy

RECEIVE D RESOLUTION OF THE CITY OF NOVATQ = " O SRR <Y of novarg
: | SUPPORTING THE CLAIM OF THE CITY OF EL MONTE
§1731961 FOR STATE- MANDATED COSTS ASSOCI ATED W TH
AU CHAPTER 1143, STATUTES OF 1980

STATE BOARD CF CONTROL RESOLUTI ON NO. 90-81

WHEREAS, the City of El Mnte has filed a claim for
reimbursenent from the State of California for costs incurred in
conplying with Chapter 1143, Statutes of 1980, dealing wth
specific requirements for the Housing Elenent of its General Plan;

WHEREAS, said legislation was passed after the effective date'
of Article XIIIB of the California State Constitution, 3]so known
as Proposition 4, which required, anopng other things, that the
State nust provide a subvention of funds to reinburse |ocal
government for costs of any new program or any increased |evel of
service caused by legislation or State agency action; gand

WHEREAS, the Gty of Novato has, or shortly will, incur costs
to comply with the Housing Element requirements of Chapter 1143,
Statutes of 1980;

NOW  THEREFORE, BE IT RESOLVED that the Gty Council of the
Cty of Novato declares its unanimus support for the claim of the
Cty of El Monte for reinbursenent for costs associated with
Chapter 1143, Statutes of 1980.

The foregoing resolution was adopted by the City Council of
the Gty of Novato on the  11th day of August |
1981.

Council Menmbers ~ STOCKWMELL, TURNER U REN, STOWPE

o e \
Absent:  Council Menber U REN C"Ii«'.-«;/,"— b L« b, L
Y , Cerk

Gty of Novato



R E

-
: - & VE -
N - 1358 . ‘;'d;‘l" ﬁA TI~ :‘.’7
! M T i / l M ‘ u“ Fow g(:? g‘@.j@@i

CITY OF PETALUMA, California CTF R0 1 '
POST AND ENGLISH STREETS 94952 + TELEPHONE (707)“@@@,}50
L

August 18, 1981

SPECI AL, DELIVERY

State Board ofContr ol
926 J Street, Suite 300
Sacramento, CA 95814

Subj ect : Hearing on test claimof City of El Monte = Reimbursement
of costs as a result of New Housing Mandates - August 19, 1981

Gentlemen:

- Enclosed is a certified copy of the Gty of Petaluma's Peso-
lution No. 9261N.C.S. adopted by the Gty Council at its regular meet-
ing on August 17, [J81.

The resolution relates to support for the City of El Monte's test
clai mwhi ch your board will be hearing on August 19, 1981, Petalumasup-
ports this claim and earnestly urges your favorabl e consideration.

~ The Gty of Petaluma Will shortly incur costs to comply with the
Housi ng El ement requirements of Chapter 1143, Statutes of 1980, and will
need to be reinbursed for its costs to comply With the Legislature's re-

qui renents.
it
rn/ T xh.
‘/%QML. S are{f(

JIS:ad cting, Gty Mnager

CC. Meserve, Mumper & Hughes
League of California Cties
Gty Cerk

enc t}y of El Monte, CA
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Resolution No.ss1 N. C. S AV t4m88 16
of the City of Petaluma, California

SUPPORTING THE CLAIM OF THE CITY OF RECEZIV ED

EL MONTE FOR STATE- MANDATED COSTS

ASSOCI ATED W TH CHAPTER 1143, . A0
STATUTES OF 1980 AU 204581

S7:TE RCARD OF COMTROL

WHEREAS, the City of El Mnte has filed a claim for reinburse-

ment
with

fromthe State of California for costs incurred in conplying
Chapter 1143, Statutes of 1980, dealing with specific require-

ments for the Housing Element of its General Plan;

WHEREAS, said legislation was passed after the effective date of
Article XI1IB of the California State Constitution, also known as
Proposition 4, which required, anmong other things, that the State

must

provide a subvention of funds to reinburse |ocal governnent

for costs of any new program or any increased |evel of service
caused by legislation or State agency action; and

VWHEREAS, the City of Petaluma has, or shortly will, incur costs
to conply with the Housing Elenent requirements of Chapter 1143,
Statutes of 1980;

NOW THEREFORE, BE | T RESOLVED that the City Council of the

Gty

of Petaluma declares its unanimous support for the claim of

the Gty of El Mnte for reinmbursement for costs associated wth
Chapter 1143, Statutes of 1980.

THE WITHIN INSTRUMENT S 4
TRUE COPY OF THE OQRiGHs,
ON flE IN THIS OFFICE.

AUG 181981 _—
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FATRICIA £, BERMARD g
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DEPUTY CITY CLERK

Under the power and authority conferred upon this Council by the Charter of said City.

AYES:

NOES:

ABSENT:

ATTEST: ..

Deputy

Form CA 2 7/81

e '? Y
gmlS  _SHdet

W e e Semamdsun WD e e MERY b a e

I hereby certify the foregoing Resolution was introduced and adopted by the Approved as to

Council of the City of Petaluma at a (Regular) t&diopreditSoesinl) meeting
ON the uvecsmms 17th .. day of LAUGQUSE e, 1981, by the

following vote :

City Altorney
QOUNCIIMEN PERRY/HARBERSCN,/BOND,/RATTAGLIA/VICE -MAYOR CAVANAGH/MAYOR MATTET

NONE

City Clerk Mayor
Council File. ....cooosesormssssesmasesssunins
Res. No.9..26l W »..!C':f.' S.
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CITY OF PITALUM

AL Calijoria

D ST AND LINGLIEH ST 03 Dadna 0 Vi LE E MO N T IR NG

August 18, 1981

SPECI AL DELIVERY

State Board ofContr ol
926 J Street, Suite 300
Sacramento, Ca 95814

Subj ect: Hearing on test claim of Gty of El Monte - Reimbursement
of costs as a result of New Housing Mandates - August 19, 1981

Gent | enen:

_ Enclosed is a certified copy of the Gty of Petaluma's Reso-
lution No. 9261N.C.S. adopted by the Gty Council at its regular net-
Ing on August 17, 1981.

The resolution relates to support for the Gty of El Mnte's test
claim whi ch your board will be hearing on August 19, 1981, PetalumaSup-
ports this claim and earnestly urges your favorable consideration.

~ The City of Petaluma Will shortly incur costs to conply with the
Housi ng Element requirements of Chapter 1143, Statutes of 1980, and will
need to be reinbursed for its costs to conply with the Legislature's re-

quirenments,
/‘Véry truly: yours,
/Y. .,,/L,/“ ]
\"'/_ L. Scharexr
JILS:ad cting, Gty Mnager

cC: Meserve, Mumper & Hughes
Ieague Of California Cities
City Cerk

enc Y of El Monte, CA



XN
s

g

CI'TY O PETALUNMA. Califormia
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Office of City Clerk
August. 18, 1981

Meserve, Mumper & Hughes
Attorneys Ofice

35th  Floor

333 South Hope Street
Los Angel es, CA 90071

Subj ect: City of El Mnte claimfor reimbursement-Chapter 1143
Housi ng Element of General Plan

Attention: M. WIlliam D. Ross
Dear M. Ross:

Enclosed is a certified copy of Resoluticn No. 9261IN.C. S.
adopted by t he Petaluma City Council at its regqular meeting on August 17,
1981 supporting the claimof tie City of El Monte for reimbursement for

costs associated with Chapter 1143, Statutes of 1980.

very truly yours,

PATRICIA E. BERNARD
City Clerk

o (A Le

enc. Arline Devine, Deputy City Cerk

cc. League of California Cities

&5t 8Po8E 7, ontol
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Resol ution No._ss1 N, C S, Av6 1418 16
of the City of Petaluma, California

SUPPORTING THE CLAIM OF THE G TY OF

EL MONTE FOR STATE-MANDATED COSTS

ASSOCIATED W TH CHAPTER 1143,
STATUTES OF 1980

WHEREAS, the City of El Mnte has filed a claimfor reinburse-
ment from the State of California for costs incurred in conplying
with Chapter 1143, Statutes of 1980, dealing with specific require-
ments for the Housing Element of its General Plan;

WHEREAS, said legislation was passed after the effective date of
Article XI11B of the California State Cpnstitution, also known as
Proposition 4, which required, anong other things, that the State
must provide a subvention of funds to reinburse |ocal governnent
for costs of any new program or any increased |evel of service
caused by legislation or State agency action; and

WHEREAS, the City of Petaluma has, or shortly will, incur costs
to conply with the Housing Element requirenents of Chapter 1143,
Statutes of 1980;

NOW, THEREFORE, BE IT RESOLVED that the City Council of the
Cty of Petalunma declares its unaninous support for the claim of
the City of El Mnte for reinbursement for costs associated with
Chapter 1143, Statutes of 1980.

THE WITHIN INSTRUMENT 1S 4§
TRUE COPY OF THE ORIGiNs.
ON FILE IN THIS OFFICE.

AUG 1 8 1984

ATIEST oo
PATRICIA E. BERNARD
iTy C ITY OF

o

M

BY;

........

.. “DEPUTY CITY CLERK
Under the power and authority conferred upon this Council by the Charter of said City.

| hereby certify the foregoing Resolution was introduced and adopted by the Approved as to
Council of the City of Petaluma a a (Regular) tadmupomdpddpesixl) meeting

on the .. LZth. do . A~ 19.81.,by the

following vote 64/7‘-&*

City Ati‘c;zv'ney

AYES: COUNCIIMEN PERRY /HARBERSON /BOND/BATTAGLIA/VICE -MAYOR CAVANAGH/MAYOR MATTEL

NOES: NONE /
ABSENT: ?MCIMM BALSHAW Kx \7
ATTEST: ... KM y Qé Atz : M el
Deputy  City Clork '

Council Til

Form CA 2 7/81 Res. ... 9261 N.C.5.

Mayor
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STATE G%  CALIFORNIA EDMUND G. BROWN JR., Governor

‘DEPARTMENT OF FINANCE A ALY

SACRAMENTO

JUL 141381 10

STATE 5QARD OF CONTROL
Gary L. Longholm, Executive Secretary
State Board of Control

Board of Control Claim No. SB 90-3916, City of El Monte, for $20,000, Housing
Elements of General Plans

Basis of Claim

This claim is based on increased expenditures alleged to have been incurred in
meeting the requirements of Chapter 1143, Statutes of 1980 relating to the
housing elements of general plans.

Summary of Recommendation

The Department of Finance finds that Chapter 1143 is not a State mandate
because it simply codified existing requirements. of the California
Administrative Code.

Analysis

Chapter 1143, Statutes of 1980 (AB 2853, Roos) required the Department of
Housing and Community Development (DHCD) to send each city and county a
questionnaire requesting information on mobilehome sites and parks in the
jurisdiction, It also codified a number of provisions of Title 25 of the
California Administrative Code (CAC) regarding the housing element in local
general plans. Chapter 1143 also provided that:

Jurisdiction with housing elements adopted before October 1,
1981, in conformity with the housing element guidelines adopted
by the Department of Housing and Community Development on
December 7, 1977, and located in Subchapter 3 (commencing with
Section 6300) of Chapter 6 of Part 1 of Title 25 of the
California Administrative Code, shall be deemed in compliance
with this article as of its effective date. A locality with
housing element found to be adequate by the department before
October 1, 1981, shall be deemed in conformity with these
guidelines.

(Through an error in drafting the above reference to

Subchapter®3 should have been Subchapter 4; corrective
legislation will be introduced to remedy this situation.)



Subchapter 4 of Title 25 was filed in 1977 pursuant to Section 41134 of the
Health and Safety Code which further required that it conform to housing
element guidelines initially adopted in 1971 and contains in Section 6400 the
statement:

"These regulations are binding on all counties, cities and counties, and
cities, including charter cities."

Section 6472 specifically requires that the housing element be reviewed and
updated as appropriate no less than once every five years.

On this basis the Department of Finance finds that Chapter 1143, Statutes of

1980, is not a State-mandated local program because it simply codifies
pre-existing requirements in Title 25 of the California Administrative Code.

If you have any questions regarding this recommendation, please contact
James Apps of my staff at (916) 445-8913.

John P. Caffrey
Program Budget Manager

cc:  Peter Schaafsma, Legislative Analyst Office
Carolyn Burton, Department of Housing and Community Development
Jay Stewart, Office of Planning and Research

0154F
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' Stat-’ of Caiifornia C ““*Lv it w LI GAL L

Memorandum m&wiatam

Date : R‘ECE§1ED
MAY 2 6 1981
fo Gary L., Longholm, Executive Secretary
State Board of Control STATE BOARD OF CONTROL
From : Department of Finance

Sublect  goard of Control Claim No. SB 90-3759, County of Los Angeles, for $50,000,

Housing Elements of General Plans

Basis of Claim

This claim 1is based on increased expenditures alleged to have been incurred in
meeting the requirements of Chapter 1143, Statutes of 1980 relating to the
housing elements of general plans.

Summary of Recommendation

The Department of Finance finds that Chapter 1143 is not a State mandate
because it simply codified existing requirements of the California
Administrative Code.

Analysis

Chapter 1143, Statutes of 1980 (AB 2853, Roos) required the Department of
Housing and Community Development (DHCD) to send each city and county a
guestionnaire requesting information on mobilehome sites and parks in the
jurisdiction. It also codified a number of provisions of Title 25 of the
California Administrative Code (CAC) regarding the housing element in local
general plans. The claimant alleges that Title 25 was merely advisory rather
than mandatory so that the following specific requirements in Chapter 1143
were new State mandates:

1. Planning for meeting each city and county"s appropriate share of the
regional demand of housing as determined pursuant to a specified procedure
by October 1, 1981.

2. Observing other specific time limits on compliance.

3. Revising the housing element every five years.

In response to our request for a breakdown of the costs attributable to the
questionnaire on mobilehomes, a representative of the county of Los Angeles
informed us on April 14, 1981, that none of their claimed costs were
attributable to this element. Even if the county has incurred costs in this
regard, we do not believe that they would be reimbursable since the counties e
were requested, not mandated to respond.



. Gary L. Longholm -2-

With regard to meeting the October 1, 1981, date by adding Section 65586 to
the Government Code, Chapter 1143 also provided that:

Jurisdiction with housing elements adopted before October 1,
1981, in conformity with the housing element guidelines adopted
by the Department of Housing and Community Development on
December 7, 1977, and located in Subchapter 3. (commencing with
Section 6300) of Chapter 6 of Part 1 of Title 25 of the
California Administrative Code, shall Dbe deemed in compliance
with this article as of its effective date. A locality with
housing element found to be adequate by the department before
October 1, 1981, shall be deemed in conformity with these
guidelines.

(Through an error in drafting the above reference to
Subchapter 3 should have been Subchapter 4; corrective
legislation will be introduced to remedy this situation.)

Los Angeles County"s claim further contends that Chapter 1143 is a new mandate
because the aforementioned CAC provisions were only advisory. Subchapter 4 of
Title 25 was filed in 1977 pursuant to Section 41134 of the Health and Safety
Code which further required that it conform to housing element guidelines
initially adopted in 1971 and contains in Section 6400 the statement:

"These regulations are binding on all counties, cities and counties, and
cities, including charter cities."

Section 6472 specifically requires that the housing element be reviewed and
updated as appropriate no less than once every five years.

On this basis the Department of Finance finds that Chapter 1143, Statutes of
1980, is not a State-mandated local program because it simply codifies
pre-existing requirements in Title 25 of the California Administrative Code.

If you have any questions regarding this recommendation, please contact
James Apps of my staff at (916) 445-8913.
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; dJdohn P. Caffrey”
¢!} Program Budget Manager
J
cc: Peter Schaafsma, Legislative Analyst Office )
Carolyn Burton, Department of Housing and Community Development

Jay Stewart, Office of Planning and Research

0154F
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State of Caiif ornia mauded. et
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fo: Gary L. Longholm, Executive Secretary CARD oF CONTRO,

State Board of Control
From : Department of Finance
Subject: Board of Control Claim No. SB 90-3760, City and County of San Francisco, for

$11,560, Housing Elements of General Plans

Basis of Claim

This claim is based on increased expenditures alleged to have been incurred in
-meeting the requirements of Chapter 1143, Statutes of 1980 relating to the
housing elements of general plans.

Summary of Findings

The Department of Finance finds that Chapter 1143 is not a State mandate
because it simply codified existing requirements of the California
Administrative  Code.

Analysis

Chapter 1143, Statutes of 1980 (AB 2853, Roos) required the Department of
Housing and Community Development (DHCD) to send each city and county. a
questionnaire requesting information on mobilehome sites and parks in the
jJurisdiction. It also codified a number of provisions of Title 25 of the
California Administrative Code (CAC) regarding the housing element in local

— general plans, The claimant alleges that Title 25 was merely advisory rather
than mandatory so that the following specific requirements in Chapter 1143
were new State mandates:

1. Planning for meeting each city and county"s appropriate share of the
regional demand of housing as determined pursuant to a specified procedure

by October 1, 1981.

2. Obsrving other specific time limits on compliance.

3, Revising the housing element every five years.

In response to our request for a breakdown of the costs"attributabl®e to the
guestionnaire on mobile homes, a representative of San Francisco informed us
on April 15, 1981 that none of their claimed costs were attributable to this
element. Even if San Francisco has incurred costs in this regard, we do not
believe that they would be reimbursable since the counties were requested, not
mandated to respond.



Gary L. Longhom —-2-

With regard to meeting the October 1, 1981, date by adding Section 65586 to
the Government Code, Chapter 1143 also provided that:

Jurisdiction with housing elements adopted before October 1,
1981, in conformity with the housing element guidelines adopted
by the Department of Housing and Community Development on
December 7, 1977, and located in Subchapter 3 (commencing with
Section 6300) of Chapter 6 of Part 1 of Title 25 of the
California Administrative Code, shall be deemed in compliance
with this article as of its effective date. A locality with
housing element found to be adequate by the department before
October 1, 1981, shall be deemed in conformity with these

guidel ines.

(Through an error in drafting the above reference to
Subchapter 3 should have been Subchapter 4; corrective
legislation will be introduced to remedy this situation.)

San Francisco®s claim further contends that Chapter 1143 1is a new mandate

" because the aforementioned CAC provisions were only advisory. Subchapter 4 of
Title 25 was filed in 1977 pursuant to Section 41134 of the Health.-and Safety
Code which further required that it conform to housing element guidelines
initially adopted in 1971 and contains in Section 6400 the statement:

"These regulations are binding on all counties, cities and counties, and
cities, including charter cities?

Section 6472 specifically requires that the housing element be reviewed and
updated as appropriate no less than once every five years.

On this basis the Department of Finance finds that Chapter 1143, Statutes of

1980, is not a State-mandated local program because it simply codifies
pre-existing requirements in Title 25 of the California Administrative Code.

If you have any questions regarding this recommendation, please contact
James Apps of my staff at (916) 445-8913.

5 -

LO John P, Caffrey
Program Budget Manager

cc: Peter Schaafsma, Legislative Analyst Office
Carolyn Burton, Department of Housing and Commun ity Development

Jay Stewart, Office of Planning and Research

0154F
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- Memorandum

TO : State Board of Control pate: August 6, 1981
926 J Street, Suite 300
Sacramento, CA 95814

Attention: Mr. Ray D. Banion
Assistant to the Executive

Secretary R’ EF ' E!
From : Department of Mousing and Community Development VED

Office of the Director AU
I. Donald Terner, Director 812398,

Subject:  Prepared by Carolyn Burton, Deputy General Cmnse'éTATE &QARD o
TROL

Subject: City of EI Monte Claim No. SB 90-3916

DEPARTMENTAL RECOMMENDATION

The Department of Housing and Community Development recommends that the Board
of Control deny the SB 90 claim of the City of El Monte under AB 2853

(Chapter 1143, Statutes of 1980) since this law does not mandate "a new
program or an increased level of service of an existing program” pursuant to
Section 2207 of the Revenue and Taxation Code.

El Monte"s Claim

For over ten years the City of EI Monte has failed to comply with the requirements
of Government Code Section 65302(c) that it adopt a housing element that:

(1) consists of "standards and plans for the improvement of
housing and for the provision of adequate sites for
housing"; .

(2) makes "adequate provision for the housing needs of all
economic segments of the community"; and

(3) is "developed pursuant to regulations” adopted by the
Department of Housing and Community Development (Government

Code Section 65302(c)).

Had ElI Monte complied with this pre-SB 90 mandate, under the terms of AB 2853
its housing element would be "‘deemed in compliance™ with AB 2853 as of its

effective date. There would be no claim for reimbursement since the city would
be in compliance with the law and no further costs would need to be incurred.

In effect, EI Monte is seeking reimbursement for its past failings to comply
with laws which pre-date SB 90. This claim must certainly be rejected.



ARGUMENT

The Department®s legal argument 1is contained in its July 14 recommendation
regarding the claims of the County of Los Angeles and the City and County of
San Francisco, beginning on page two, and incorporated herein. The argument
is summarized as follows.

Summary

In 1980, the Legislature passed AB 2853 which continued in law the requirement
of Government Code Section 65302(c) that local governments must adopt a

Housing Element as part of its General Plan. AB 2853 removed from the law the
1971 requirement that 1local governments "provide for the housing needs of

all economic segments of the community” and substituted for this obligation

a requirement for a "maximum" effort, explicitly stating that the expenditure
of local revenues 1is not required for housing development purposes. Thus,

AB 2853 has substantially reduced state-mandated local costs required by
compliance with state housing element law. On the basis of such "offsetting
costs”, Revenue and Taxation Code Section 2253.2(b)(5) requires that any SB 90
claims brought under AB 2853 be rejected.

AB 2853 has amplified the planning process required in the formulation of a
housing element. The more detailed requirements merely make explicit what was
implicitly required under the more general mandate of Section 65302(c) and,
therefore, does not constitute a new program or an increased level of service
of an existing program. Furthermore, the requirements of AB 2853 are derived
from and reflect the existing mandatory requirements of state regulations,
entitled "Housing Element Guidelines" (25 C.A.C. 36400 et seq.). These
regulations adopted in 1977 did not require reimbursement under SB 90 since
they made specific a general body of law which become operative prior to 1973.

The Department would also like to respond to several points raised by the
attorney for the city in his memo dated July 13, 1981.

Bownds Decision

In its previous memoranda to the Board, the Department cited the case of Bownds
v. Glendale (1980), 113 Cal.Aop.3d 845, hrg. denied,.as holding that the —
Department”s Housing Element Guidelines are advisory only. There has been no
attempt to mislead the Board as alleged by El Monte's attorney. The Department
has indicated that despite this decision, it continues to assert that the Housing
Element Guidelines are mandatory regulations. It does so for the following
reasons.

Analysis of Opinion

The Bownds decision 1is extremely poorly reasoned, totally lacking 1in legal
analysis and support. (See Attorney General Brief 1in support of petition for
hearing before the Supreme Court.) For example, it completely ignores the



fact that the housing element statute states that the local Housing Element
is "to be developed pursuant to regulations'". The 1971 amendment (SE3 1489),
inserting this language in the Housing Element statute, was intended by its
author, George Moscone, to establish state standards for housing element
compliance. Following is an excerpt from a letter from Moscone to then
Governor Reagan, urging him to sign SB 1489:

1970 legislation required the Commission of Housing
and Development to evolve guidelines for the housing
element of the general plan. SB 1489 requires that
cities and counties, in developing the housing
element of the general plan, follow these guidelines
which were developed at the request of the
Legislature, following public hearings throughout the
state. (emphasis added)

That SB 1489 established binding requirements for housing element®s was the
view of t-he Legislative Counsel as well, The Legislative Counsel digest for
SB 1489 r=2ads as follows:

"Amends Sections 6530"2 and 65700, Government Code.
Requires housing elemeht of general plans to be developed
pursuant to specified regulations and reguires such
elements to adhere to those standards. " (Legis]ative
Counsel®s Digest, Sen. Bill No. 1489 April 16, 1971;
emphasis added)

The Bownds decision is also completely wrong with regard to its analysis of
AB 2853. It refers to Section 65585(a) cited below:

65585. (a) Each city, county, and city and county
shall consider the guidelines adopted by the Department
of Housing and Community Development pursuant to Section
50459 of the Health and Safety Code in preparation and
amen-ment of the housing element pursuant to this

article. Such guidelines shall be advisory to each
local government in order to assist it in the preparation
of 1its housing element. . ,

With reference to this provision, the Bownds court states that ™this indicates
to us a recognition by the Legislaturé that the Department's Guidelines have
always been advisory. . ," (supra, at 347). This is incorrect since this
provision of AB 2853 has prncnactiva annliration only-

It establishes that the 1977 Guidelines or any subsequent Guidelines adopted

by the Department are advisory to local governments in the “preparation and
amendments of the housing element pursuant to this article” (which takes effect

October 1, 1981). Article 10.6, incorporating the basic requirements of the




Housing Element Guidelines into the statute, eliminates the need for binding
regulatory requirements after October 1.

That the Bownds decision is incorrect in stating that AB 2853 1is legislative
recognition that the Housing Element Guidelines have always been advisory 1is
also evidenced by the Legislature “grandfathering in" under the new law,
housing elements that conform to the 1977 Guidelines.

Jurisdictions with housing elements adopted before

October 1, 1981, in conformity with the Housing

Element Guidelines adopted by the Department of Housing
and Community Development on December 7, 1977. . shall be
deemed in compliance with this article as of its effective
date. A locality with a housing element found to be
adequate by the Department before October 1, 1981, shall

be deemed in conformity with these Guidelines,

IT AB 2853 1is, indeed, "recognition by the Legislature that the Department"s
Guidelines have always been advisory only", why did it deem to be in legal
compliance only those housing elements developed 1in conformity with the

Guidelines? IT i1t perceived the 1977 Guidelines as merely advisory, it would
have grandfathered in all previously adopted elements, irrespective of conformity
with the Guidelines.

It is clear that the bill"s author, Majority Leader Mike Roos, considered the
Department®s Housing Element Guidelines to be mandatory state requirements. In
a letter to the Governor, urging him to sign AB 2853, he wrote:

"While the Administration and those of us in the Legislature
concerned with increasing housing production have pushed
local governments to accept their share of responsibility
for solving the housing crisis, the record of Ilocal
compliance with the housing element law and rem-ions has
been extremely poor." (emphasis added)

Precedential Value

The attorney for EI Monte notes that the Supreme Court denied a petition for
hearing in Bownds and asserts, "Ipn other words, the Supreme Court has decided.
the issue and has decided that the Appellate Court decision in the Bownds
matter 1is correct.” That is patently untrue. "The Supreme Court has flatly
rejected the notion that its discretionary denial of a hearing, for undisclosed
reasons, could be interpreted as a positive approval and adoption of the point
of law decided by the Court of Appeal.” Witkin, California Procedure, 2nd Ed.
(1971), Vol. 6, Pt. 1 at 4584. In the leadinq case, the Supreme Court stated
that "the denial in any case. . .is not to be-taken-as an expression of any
opinion by this court. . . nor, indeed, as an affirmative approval by this
Court of the propositions of law laid down in such opinion." People v. Davis
(7307) 147 c. 346, 350. See also Bohn v. Bohn (1913) 164 C. 532, 537 and




Di Genova v. State Board of Education (1962) 57 (C.Z2d 167, 178. The failure of
the Supreme Court to grant a hearing in Bownds is not, contrary to El Monte"s
assertion, a statement that Bownds is correct law.

Court ofF Appeal”s decisions are not binding upon other District Courts of
Appeals.  Witkin, supra. Rulings of Courts of Appeals are binding on lower
courts unless there are conflicting appellate decisions. At least one other
Court of Appeals in California, the Fourth District, has indicated that the
Department®s Housing Element Guidelines are mandatory state requirements.

In the case of Stocks v. Irvine (1981) 114 Cal.App.3d 520, the Court referred
to the housing element statute (Government Code Section 65302(c) and stated:

That this mandate imposes upon cities and counties a
responsibility to provide a fair share of the regional
housing that has been recognized in the regulations
implementing the statute. Id. at 732.

And later, in reference to the requirement of the Guidelines that cities and
counties iave fair share responsibilities, the Court referred to the "legislative
mandate tnat cities and counties are to be responsive to the housing needs

of persons who are not part of their resident population™ (Id. at 347)

This "legislative mandate" regarding fair shar2 responsibilities derives from

the Depariment's regulations which, in interpreting the statute, have the

force of Ilaw.

Finally, EI Monte"s quotes from certain legal digest services, The Real Property
Law Reporter and the Land Use Litigation Newsletter, regarding the Bownds
decision are totally irrelevant. 'Jhile generally we concur with these
descriptions of what the Court did in Bownds, they are merely case summaries

and nothing more. Such summaries indicate nothing about the precedential value
or judicial weight of the Bownds opinion.

To summarize the Department"s position: In the face of the conflicting
appellate views on the nature of the Guidelines and continuing litigation on
this issue, the Department asserts in good faith that until October 1, 1981
the 1977 Housing Element Guidelines are mandatory state regulations and
urges the Board to so view them.

CB:dlc
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Memorandum G

To

From

Subject:

M. Ray D. Banion Date:  Jyly 14, 1981
Assistant to the Telephone: ATSS | ) ??.,L
Executive Secretary -
State Board of Control ( )

926 J Street, Suite 300
Sacramento, CA 95814

: Department of Housing and Community Development

Carol yn Burton, Deputy General Counsel

County of Ios Angel es Claim No, SB 90-3760
City and County of San Francisco No. SB 90-3760

The department has revised its recommendation regarding SB 90 clains
submitted by the County of Los Angeles and the City and County of
San  Francisco. Please disregard our earlier reccmmendation dated
May 14, 1981 and forward thiS recammendation in its place to the
members of tie Board of Control. ‘

cc: Counsel, County of Los Angeles _
Counsel, City and County of San Francisco

Ca'tuuoL; Ctl} ‘-”( Ef Monte
Do F
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" ¢tate of California Business and Transportation Agency

Memorandum

_ State Board ofControl July 14, 1981

To 9% g Street, Suite 300 Poter T
Sacramento, CA 95814 Telephone: ATSS ( )
Attention M. Ray D. Banion .
Assistant to the ' ;’
Executive Secretary = :

\

Terner, Director °\ ° . S

/
From : Department of Housing and Community Development
|'. Donald L . T
Prepared by Carolyn Burton, Deputy CGeneral Counsel

Subject:

County of Los Angeles O aimNo. SB 90-3760
Gty and County of San Francisco No. SB 90-3760

DEPARTMENTAL RECOMMENDATTION

The County of Los Angeles and the Gty and County of San Francisco do not
have SB 90 clainms under Chapter 1143, Statutes of 1980 (aB 2853) since
campliance W th the law will not result in their incurring an?/ costs.
Therefore, the clainms should be denied by the Board of Control. ‘

The County of Ios Angel es

The County of Ios Angeles asserts in their claim that "to meet the Cctober 1,
1981 deadline, it will be necessary to camence efforts for liance
immediately, thus causing increased costs." It is clear from the statute
that ros Angeles County already camplies with AB 2853 and, thus, has no
claimfor costs mandated by AB 2853. The statute “"grandfathers in'

housi ng elements adopted in conpliance with the 1977 Cuidel i nes.

65586. Local governments shall conform their housing
el ements to the provision of this article on or be-
fore October 1, 1981. Jurisdictions wth housing
elements adopted before Cctober 1, 1981, in conformty
with the housing element gquidelines adopted by the
Department of Housi ng and Camunity Development on
Decenber 7, 1977...shall be deemed in compliance with -
this article as of its effective date. A locality
with a housing element found to be adequate-by the
department before oOctober 1, 1981, shall be deemed

in conformty wth these gquidelines.

Los Angel es County adopted a Housing_Element on November 24, 1980 pursuant
to the Housing Element Quidelines. The department reviewed the County's
Housi ng Element and by letter dated February 13, 1981 (Attachment 1)
certified that the element meets the regw rements of the Housing Element
Gui del i nes. Therefore, Ios Angeles need take no further action or incur
any costs since it is already in conpliance with aB 2853. The County's
Housi ng Element was prepared pursuant to Government Code § 65302(c) and
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the Housing Element Guidelines; any costs associated with the preparation
of the Housing Element were not mandated by ap 2853.

Los Angel es County makes specific reference to costs associated with making
the General Plan internally consistent. This requirement of internal con-
sistency is not mandated by aB 2853; it is found at Goverrment Code

8 65300.5 and has been in effect since 1975.

The City and County of San Francisco Claim

The City and County of San Francisco adopt ed a Housing Element in December
1980 pursuant to Goverrmment Code Section 65302(c) and the Housing El ement
Quidelines.  The department reviewed this element on May 28, 1981, and
indicated that with mnor rwsions the housing el ement woul d neet the re-
quirements of the Housing Element CGuidelines (attachment 2). These rw sions
can be accamplished, incurring no new costs; and if acconplished prior to
Cctober 1, 1981, San Francisco will be in conpliance with aB 2853 before its
operative date. Thus, San Francisco has no claimfor costs under AB 2853.

San Francisco also claims costs will be incurred as a resultof makingthe
General Plan internally consistent. As noted above, this requirement is
not mandated by aB 2853.

These two claims should be rejected as being letely W thout merit, there :
being no need to reach the substantive issue ofcﬁet her aBs 2853 mandat es

new costs on |ocal governnents. However, t he Board may wish t 0 decide this
I ssue in anticipation of future clainms. Therefore, the Department of
Housing and Community Devel opment offers its position that as 2853

(Ch. 1143, stats. of 1980) does not mandate "a new program or an increased
| evel of service of an existing program" pursuant to Section 2207 of the
Revenue and Tax Code.

Summary

In 1980, the Legislature passed aB 2853 which continued in [aw the require-
ment of Government Code Section 65302(c) that |ocal governments must adopt
a Housing Element as part of its CGeneral Plan. AB 2853 removed frnthe

| awt he 1971 requirement that local govermments "provide for the housing
needs of all econcxnic segments of the commmity™ and substituted for this
obligation a requirement for a "maximum" effort, explicitly stating that
the expenditure of local revenues is not required for housing development
purposes. ThUS, AB 2853 has substantially feduced state-mandated local
costs required by campliance with state housing elenent law. On the basis
of such "offsetting costs," Revenue and Tax Code Section 2253.2 (b) (5)
requires that any sB 90 claims brought under AB 2853 be rejected.

aB 2853 has anplified the planning process required in the formulation of
a housing element. The more detailed requirements merely make explicit what
was implicitly required under the more general mandate of Section 65302(c)
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and, therefore, does not constitute a new programor an increased |evel of

service of an existing program. Furthermore, the requirements of AB 2853

are derived from and reflect the existing mandatory requirements of state
regulations, entitled "Housing Element Guidelines" (25 c.A.C. 8 6400 et. seq.)
These regul ations adopted in 1977 did not require reimbursement under% 900
sin€87§hey made specific a general body of |aw which becanme operative prior

to .

Backgr ound: Housi ng Element Requirements Prior to aB 2853

Government Code Section 65300 requires all cities and counties to prepare
and adopt "a ccqsrehensive long-term plan for the physical development of
the city or county" consisting of nine mndatory elenents. In 1967, the
Legi sl ature established the housing el enent as one of the mandatory el enents
(Gov. Code B 65302(c)). 1In 1971, the Government Code was amended to

decl are that each city and county must include a housing element as apart
of its general plan which:

1. Is"to be devel oped pursuant to regul ations" to be
adopted by t he Department of Housi Nng and Community
Development;

2. Consists of "standards and plans for the improvement
ﬁf housing and for the provision of adequate sites for
ousing;"

3. Makes "adequate provision for the housing needs of al
econamic segments Of the community." (Gov. Code 8 65302(c))

Unlike the statutes governin? t he ot her General Plan elements, t hehousi ng
element Statute places significant program inplenentation responsibilities -
upon |ocal goverrment. First and forenost, in order to "provide for the
housi ng needs of all segnments of the cammnity," the element must
camprehensively anal yze the existing housing supply. Wthout such a data
base in the housing element, thel ocal govenmmt cannot identify and adOﬁt
programs, Of make decisions designed to address housing deficiencies in the
camunity. A housing element that does not accurately reflect the conditions
of t he housing market preventsthe juri sdiction from complying witht he
mandate under Section 65302.

Section 65302(c) also requires that once a campleted inventory of the housing
situation and an analysis of housing is prepared, the element must adopt an
affirmative programto "nmake adequate provision for the housing needs of al
econcmic segments." The significanceof this duty was underscored by the
strengthening of Section 65302(c) in 1971. In that year, the limiting

words "endeavor to" were deleted before the requirement that the housing

el ement "nake adequate provision for the housing needs of all econamic
segnents of the commmity." (Stats. 1971, Ch. 1803 § 1) Wth the passage

of this amendment, the Legislature signaled itS commitment to a housing

el ement process centered on the development and inplenmentation of a housing
"action" programthat is designed to satisfy the housing needs of all economic
segments of the coammnity.
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The California Legislature in subsequent years continued to give specia
attention to the severe housing problems facing the state. The
Zenovich-Moscone—Chacon Housing Act of 1977 called attention to the "serious
shortage of decent, safe and sanitary housing which persons and famlies of
low or moderate incame . . . can afford" and declared that the early attain-
ment of the national goal of a decent hame and a suitable |iving environ-
ment for all citizens was "a priority of the highest order” in California.
(Heal th and Safety Code 8 50002)

Problems of Local Compliance

Despite the strong concern demonstrated by the Legislature that the state's
housi ng needs be met, t he record of local government campliance with
statutory housing element requirements throughout the seventies was
exceedingly r. A study prepared at the request of the League of Cities
in 1975 concluded that although "housing needs planning, anmong ot her plan-
ni ng requirements, has received special emphasis in the faw, . . . loca
governments in California have a Sgotty record in responding to the Lega
requirements concerning housing." 1/ Indeed, records of the State Depart-
ment 0f Housing and Commmity Development indicate that at the end of 1979
more t hanadecade after the requirement that local goverrment adopt a
housing el enent was in effect, only 60 out of 480 Cé?ifornia cities and
counties had adopted an element; furthermore, the department deternined

t hat oPIy about 10% of these adopted elements Were in campliance With
state law.

It was largely in response to this failure by local governments to comply
with statutory housing element requirements that the Legislature enacted
2B 2853 (Attachment 3). The bill's author, Assemblyman Mike Roos, Wote
the following inaletter to the Governor urging himto sign AB 2853:

Whi | e the Administration and t hose of us in the Legis-
lature concernedwith increasinghousingﬁrcduction
have pushed local governments to accept their share
of responsibility for solving the housing crisis,
the record of local conpliance with the housing
element law and regulations has been extremely poor.
Thebattle over the nature of HCD's regul ations and
the vague wording of the present statute has clouded
efforts at compliance, has led to increasing litigation
and has not resulted in the needed housing production
which we all desire."

AB 2853 Imposes a Lesser Mandate on Iocal Government Than Govermment Cede
Secfion  65302(¢)

As noted above, since 1971, Goverrment Code Section 65302(c) has required
that the housing element '"make adequateprovisionof the housing needs of

1/ Iocal Government's Role in Housing, prepared by the Institute for Local
— Self Government, Septenber 1975, p. 68.




5

all econamic s&ents of the commmnity." The reasonabl e intepretation of
this requirement is that cities andcounties are required to actuall

provide housing for all |ow and noderate incame househol ds inneed of housing.
Qbviously, such a mandate would inPose significant costs on |ocal govermment,
involving the expenditure of high |evels of |ocal funds since avai?able
federal and state subsidies can only satisfy a small portion of the state's
housi ng needs.

AB 2853 dramatically reduces |ocal ?overnment' s obli %ation to solve housing
needs. Language negotiated and drafted jointly by the League of Gities

and the Departnment recognized that the "adequate provision” requirement of
Section 65302 had placed an inpossible burden on |ocal government: housing
needs ar e too vast and local goverrment's resources are too limted to

real isticallyexpect that local goverrment can provide for all of the housing

' needs within the cammunity. The following amendment t0 AB 2853 meets this

prablem head- on:

65583(?. It is recognized that the total housing needs
identified pursuant to subdivision (a) may exceed avail abl e
resources and the community's ability to satisfy this need
within the content of the general plan requirements out -
lined in Article 5 (camencing With Section 65300). Under
these ¢'ircumstances, the quantified objectives need not be
identical to the identified existing housing needs, but
should establish the maximuam nunber of housing units that
can be constructed, rehabiTitated, and conserved over a
five-year time frame. (emphasis added)

Thus, the requirement of Section 65302(c) that total housing needs be satis-
fied is replaced with the more realistic goal that the housing el enent shoul d
provide for the "maximum" nunber of housing units that can be acconplished
within a specific time frame.

Further, AB 2853 explicitly states that the local revenues for housing
development purposes ar € not required to meet even this more limited goal:

65589(a). Nothing in this articleshall require a city,
county, or city or county, to .. . (1) Expend |ocal
revenues for construction of housing, housing subsidies,
or land acquisition.

This is a dramatic reduction fromthe mandate of Section 65302(c) whereby
cities and counties are required to provide for the housing needs of all
eoconamic segments of the cammunity.

At the same time that | ocal costs associated with housing element compliance
have been radical |y decreased by AB 2853, the new |aw spells out in more
depth the pl anning process mandated by Section 65302(c). This explicit
detailing of aplanning process that was previously mandated in more

general times does not constitute "a new OProgram or an increased |evel of
service of an existing program." As noted above, in order to "provide for
the housing needs of all economic segments of the community" under the
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existing law, a camprehensive analysis of housing needs must first be
accomplished. AB 2853 makes this requirement explicit in calling for

"an identification and analysis of existing and projected housing needs -
(8 65583). The requirement of "standards and plans for the inprovenent

of housing and for the provision of adequate sites for housing" and the
"adequate  provision" requirenent of Section 65302(c) are further amplified
in the program section of AR 2853.

In s , al though more detail:with respect to the planning process is
prescri bea by aB 2853, the new law results in dramatic offsetting savings
to local government. Section 2253.2 (b) (5) of the Revenue and Taxation
Code requires that the Board not find a reimbursable mandate.

AB 2853 Places in Statute the Requirements of the Housing Element QUi delines

As noted above, the Housing Element of the General Plan was enacted in 1967.
In 1970, a requirement was added to the Health and Saf ety Code directing
the Department of Housing and Corrmumt% Development t0 devel op "quidel i nes”
for the preparation of local housing elements. 3/ After extensive public
input, Housing Element Guidelines were first adopted by the department in
1971. Subseguent to the adoption of these Cuidelines, but prior to the
enactment of SB 90, the Goverrment Code was anended to require that the
housi ng element "be devel oped pursuant to regul ati ons" adopted by the
department pursuant to the Heal t hand Saf ety Code. The st at ut ewas al so
strengthened by del eting the phrase "endeavor to" before the requirement
that the housing element "make adequate provision for the housing needs of
all econanic segments Of the cammnity."

In 1977, the Housing Element QUi delines were revised pursuant to the
amended  statute. These regulations, adopted in accordance with the
Administrative Procedure Act as requiredby the Heal t h and Safety Code,

impose mandatory r ements ON | ocal governments Wi th resp t ohousi ng
element  contents. %2 C.AC 86400 et. seq.; Attachment 54;)353?

The 1977 Housing Element Quidelines call for |ocal goverrment to include in
its housing elenents an anal ysis of housing needs, a statement of goals

and housing objectives, and a description of the housing programit intends
to undert ake in order to camply with the statutory mandate to "make adequat e
provision for the housing needs of all econamic segments of the commmity."
The Quidelines set forth a schedule for cities and counties to adopt housing
el ements in campliance With the Quidelines during 1979-80 and call for
revisions not less than every five vyears.

2/ Health and Safety Code Section 37041, remumbered Section 41134 b

T  AB 1X, Ch. 1 of 1977, which required the guidelines to be adopte
"in accordance with the Administrative Procedure Act" and authorized
the department to review local housing elements "for conformity with
the requirements of Section 65302(%) of the Goverrment Code and gui de-
| i nes adopted pursuant thereto." Section 41134 was more recently
renunbered Section 50459 by SB 1123, Ch. 610 of 1977, without change.




These revised regul ations were devel oped in order to reflect more accurately
and effectively implement the program set forth in Goverrment CodeSection
65302(c), as anended. These Guidelines make specific the general body of
housi ng element | aw whi ch became operative prior to 1973 wthout either
adding t 0 or expandi ng t hestatutory requirements contained t herein. Since
the regul ations neither create new programs nor expand the |evel of prograns
mandated as of January 1, 1973, they do not create costs eligible for
reimbursement under Section 2231. 3/ This conclusion is in accord with
Management Memo No. 76-4 in which the Department of Finance determined that
"If a mandate iS contained in a statute enacted prior to January 1, 1973

and a subsequent executive regulation is issued (after January 1, 1973) to
implement, interpret, or nmake specific the statute w thout increasing pre-1973
program | evels, such executive order is not eligible for reimbursement."
The Department of Finance goes on to note that local costs are reinbursable
urder sB 90 only if they are nade necessary by "executive orders which
mandate @ new program increased |level of service, or increased program
level which go beyond the requirements Of an existing mandate."

AB 2853 ELaced in the Govermment Code the basic requirements of thel977
revised Housing Element Quidelines. Consistent with the existing require-
ments of the regulations, AB 2853 requires that a local housing element
consist of "an identification and analysis of existing projected housing
needs, and a statement Of goals, policies, quantified objectives, and

schedul ed programs for preservation! inprove-rent, and development of housing."
(Government Code Section 65583) The more specific requirements of AB 2853

al so paral lel existing requirements in the Housing Element CGui delines.

Each city and county must adopt a housing element by October 1, 1981 that
conforms t0 the requirements of aB 2853.  However, | urisdictions which have
adopt ed housing elements in conformty with the Housing Element Quidelines

by October 1, 1981 are "deemed i N compliance" With the requirements of AB 2853.
Thus, AB 2853 continues in |aw the requirements of the Housing Element Qui de-
lines and inplicitly acknow edges that the Quidelines were bit-ding. At the
same time, the new ['aw establishes that subsequent guidelines adonted by the
department for preparation of housing elements pursuant to the amendments of
AB 2853 will be advisory to |ocal governments (Govt. Code SeC. 65585(a)) -

AB 2853 conti nuesin law an existing program required by Goverrment Code
Section 65302(c) and the regul ations adopted pursuant to it. Therefore, it
does not mandate a newprogranor an increased level of Service of an existing
progranpursuantto Section 2207 of the Revenue and Tax Code.

3/ This is the legal opinion of the department and the Oifice of the Attorney

" General. (Attorney General's briefs have been submitted to Board of Control
staff for informational purposes.) Recently, the Court of Appeals, Second
District, ruled that the Housing Element Guidelines are advisory only.
(Bownds v. Gty of Gendale (1980), 113 Cal.App.3d 875, hrg. denied)
However, absent a decisionof the Supreme Court affirmng thisviewand in
the face of continuing litigation on this issue, the department continues to
assert that the Housing Element Quidelines are mardatory regulations.

4/ See HCD's determination that the Quidelines do not require reimbursement
under SB 90, Attachment 5.
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ATTACHMENT 1
STATE OF CALIFORNIA EDMUND G. BROWM JR, Governar

DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT @

Research and Policy Development Division
L .92] Tenth Street
-Sacramento, CA.95814

(916) 445-4725

February 13, 1981

Mr. Harry Hufford
County Executive
County of Los Angeles
Hall of Administration
500 W, Temple St.
Los Angeles, CA 90012

Dear Mr. Hufford:
Review of the County of Los Angeles®™ Adopted Housing Element

The Department of Housing and Community Development has reviewed the adopted
housing element of November 24, 1980, for the County of Los Angeles. Under
Section 50459 of the State Health and Safety Code, our Department is autho-
rized to review local housing elements "for conformity with the requirements
of Section 65302(c) of the Government Code and guidelines adopted pursuant
thereto." In order to conform to these requirements, the housing element
must contain, “standards and plans for the improvement of housing and for
the provision of adequate sites for housing™ and is to make "adequate pro-
vision for the housing needs of all economic segments of the community."

The Guidelines define adequate provision to be "a good faith, diligent effort"
to expand housing opportunities. They further provide that such effort is to
emphasize use of local public powers which impact upon housing including a
commitment to pursue and cooperate in available Federal and State programs.

We understand that the adopted housing element for the Cbunty of Los Angeles
iIs comprised of the following documents: a) Chapter 1V of the County General
Plan; b) Technical Supplement C-1; and c) Housing Element Addenda 1-6 of
January 30, 1981.

There are three steps in our review of housing elements. First, we look at
the identification of existing housing needs in terms of affordability,
overcrowding, rehabilitation, replacement and also special and prospective

oo
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Mr. Harry Hufford
February 13, 1981
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needs; secondly, we examine these needs in the context of local governmental
and market constraints. Next, we review housing implementation programs to
see if they address what have been defined as areas of greatest need and
evidence commitments by the locality- to carry out the programs that have
been selected.

To summarize our findings, the County has produced a housing element which
adequately identifies the unincorporated County®s housing needs and constraints.
The document also firmly commits the County to an aggressive program to miti-
gate a significant portion of the identified need during the time frame of the
housing element. For these reasons, we are pleased to report that, in our
opinion, the Los Angeles County Housing Element conforms to Government Code
Section 65302(c) and the 1977 Housing Element Guidelines.

l. HOUSING NEEDS IDENTIFICATION AND DOCUMENTATION

The County has provided in the housing element a needs identification section

which is well written and-documented. All essential information needed to
document the County®s affordability, rehabilitation, replacement and new

. construction need as well as the market and governmental constraints affecting

housing production and conservation are included in the element.

I1. HOUSING PROGRAM

The Los Angeles County Housing Element contains housing programs which, when
implemented, will represent a '"good faith, diligent effort" to preserve,.
improve and develop its housing stock in a manner consistent with the iden-
tified need, including its fair share responsibility as defined by the
Southern California Association of Governments (SCAG). The programs generally
relate to the identified needs and constraints and when implemented will
provide good mechanisms for attaining the goals and objectives contained in
the County Housing Element.

Data contained in the County"s Housing Element indicate that 82,200 households
requiring housing assistance will reside in the unincorporated County in 1985,
This need is further illustrated by household type: a) 36,600 (44.5%) small

family and other single households; 27,600 (33.6%) elderly households; 11,600

* (14.1%) large family households, and 6,400 (7.8%) handicapped households. In

addition to these 82,200 households, 28,000 units (6,000 owner and 22,000
renter) require rehabilitation and 11,000 units (3,000 owner and 8,000 renter)
require  replacement.

The element states that there will be approximately 23,000 new constructed units
within the unincorporated County between ]1980-85, The County is to be commended
for proposing that of these 23,000 housing units, approximately 11,700 rental

' 4
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units and 750 owner units for low and moderate income households will be
constructed utilizing federal and state programs as well as through the use
of public powers. The rental units will be provided using the following
federal programs: Section 8 new construction, 7,000 units; low rent public
housing, 800 units; Section 202, 500 units. The use of local .public powers
will involve using tax-exempt revenue bonds to construct 2,000 rental units
and tax increment financing will enable the construction of 400 rental units.
An additional 1,000 rental units will be provided through a combination of

" County land banking and private funds. 750 new owner units for low and

moderate income homeowners will also be provided utilizing federal (Section
265/235, 50 units), state (CHFA, 100 units), and local (tax-exempt revenue
bonds, 500 units; tax increment financing, 100 units) programs. The County"s
commitment to utilize these programs indicates that between 1980-85 approxi-
mately 54% of all newly constructed units (excluding replacement units) in
the unincorporated County will be affordable to households earning 80% or
less (adjusted for household size) of the SMSA median income.

As you know, a basic ingredient for the provision of lower income housing in
high land cost areas, is the availability of land zoned at a high enough ¢
density for a project to be economically feasible to construct. We note in
Table 2 of Addendum 2 that 14,000 or 61% of the 23,000 units projected to be
constructed between 1980-85, will be built in the "urban expansion" area.

Table 6, in the same Addendum, displays the land supply in the "urban expansion
area and shows that the majority (86.6%) of this land is designated low
density (1-6 units per acre). While we understand that approximately 3,600
acres of land are available in the "infill" and "revitalization" areas, and
that a minimum of 1,300 acres in these two categories are designated medium
and high density (12+ units per acre), only 30% of all newly constructed units
between 1980-85 are slated to be placed IN these areas (Table 2).

The density bonus program (Program 32) could provide an assurance of proper
densities for prospective developers of lower income housing. As indicated

in the housing element, as well as through conversations with Regional Planning
staff, we understand that the density bonus program and its implementing
ordinance were drafted and submitted to the Regional Planning Commission for
discussion in February of 1980. Since that time, staff has prepared amend-

. ments to the proposal which will encourage a minimum of 15% low and moderate

income housing within a project by granting up to a 50% density bonus over

the base zone or General Plan residential land use category. Another pro-
vision of the program includes an anti-speculation assurance which will require
that the developer retain a specific number of affordable units for at least

20 years.
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The housing element indicates that the Board of Supervisors is expected to
adopt Program 32 and its implementing ordinance in the first half of 3981.
We urge the County to implement this program as quickly as possible and to
approve eligible developments at the top end of the low density category.

IT such projects are approved an additional density bonus of up to 50% would
help assure that the County meet its aggressive program for the production
of 12,350 owner and renter housing units affordable to low and moderate
income households between 1980-85.

ITI. OTHER MATTERS

1.

Since a portion of Los Angeles County is located within the Coastal
Zone, that area is subject to the provisions of Section 30213 of

the Coastal Act. Since the requirements of the Act differ from
those for housing elements (Health and Safety Code Section 65302(c)
and the Housing Element Guidelines) the adoption of ‘3" housing
element pursuant to Section 65302(c) may not assure compliance

with the housing provisions of the Coastal Act. It may be necessary
to make adjustments or develop strategies to meet the coastal
mandate to "protect, encourage and, where feasible, provide" housing“
opportunities for families of low and moderate income.

While reviewing the adopted document, we noted that a footnote on
page IV-7 discussing "undocumented aliens” was inadvertently removed.
We understand that it will be included in subsequent printings of

the housing element.

Through conversations with Regional Planning staff, we understand
that the three documents comprising the housing element are being
printed as a single document. In addition, County Regional Planning
staff will be providing references in Chapter IV of the County General

Plan which will assist the reader in obtaining more specific infor-
mati on regarding the unincorporated county housing need, constraints
and programs which are contained in Addendum I1-6.

In summary, we would like-to commend the County of Los Angeles for producing
a housing element which adequately identifies housing needs and contains

“housing programs with quantified objectives which constitute a '"'good faith,

diligent effort"” in mitigating those identified needs. In addition, we would
like 1o thank Lee Stark, Ted Howard and Norman Murdock for their cooperation
and assistance during the review of this document.
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Should you or your staff have any questions, or if we could assist the County
during the implementation phase of the element, please contact Mary Ann Karrer

at (916) 323-6165,

Sincerely,

. D:/Zc@ﬂﬁamson Jéz-

Supervisor, Review Section

cc:  Norman Murdock, Regional Planning Department
Ted Howard, Regional Planning Department
Lee Stark, Regional Planning Department
Mark Pisano, Executive Director, SCAG ‘
Carlyle Hall, Center for Law in the Public Interest* s
Peter Detwiler, OPR
Jay Stewart, OPR

*CLPI has a standing request on file with HCD to receive a copy of all
office correspondence relating to housing element reviews for jurisdictions
in Los Angeles County. We are, forwarding a copy of this letter to them

in accordance with the Public Information Act.
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STATE OF CALIFORNIA ATTA(‘HMFNT 7 EDMUND G. BROWN JR., Governor

DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT

DIVISION OF RESEARCH AND POLICY DEVELOPMENT 35
921 Tenth Street
Sacramento, CA 95814

May 28, 1981

Mr. Roger Boas

Chief Administrative Officer
City and County of San Francisco
100 Larkin

San Francisco, CA 94102 .

Dear Mr. Boas:
RE: Review of San Francisco"s Adopted Housing Element

The Department of Housing and Community Development has reviewed the City
and County of San Francisco®s Housing Element adopted December 1980. Under
Section 50459 of the State Health and Safety Code, our Department is
authorized to review local housing elements "for conformity,with the
requirements of Section 65302(c) of the Government Code and Guidelines
adopted pursuant thereto.” The purpose of our review is to advise the City
and County of any additional steps which might need to be taken to produce a
housing element which 1is in conformity with the 1977 Guidelines.

As set forth in the Housing Element Guidelines, the two most important
components of the housing element are:

1) the identification and documentation of housing need; and,
2) the developement of a housing program to address these identified
needs.

The Guidelines define adequate provision to be "a good faith, diligent
effort” to expand housing opportunities. They further provide that such
effort is to emphasize use of a wide range of local public powers which
impact upon housing including a commitment to pursue and cooperate in
available Federal and State programs. We have noted several areas which
need further development for the San Francisco City and County Housing
Element to conform to state housing element law.

l. HOUSING NEEDS AND IDENTIFICATION AND DOCUMENTATION

Part 1 of the Housing Element contains useful and relevant information
regarding households and housing units in San Francisco. However, there are
discrepancies in some of the data. Specifically, the household median
income data is not clear. There are no dates or sources shown for median
income data on pages 2, 4 and 5. We recommend that the 1975 San Francisco-
Oakland SMSA median income data be used in order to define household needs,
This is the most recent data available. In addition, the data on page 2
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projects that, in 1985, 95% of the City"s households will be low/moderate
income. This would be a major change from 1970 when 47.1% of households
were low/moderate income. We suggest the City reconsider whether the
straight-line projection method used for these calculations is a realistic
procedure for estimating future low/moderate income households.

In addition, there appears to be some discrepancies evident in the data on
vacancy rates. As noted on page 13, the 1980 vacancy rate for renter-
occupied units is 8.3%, recent newspaper articles have quoted city staff
members as stating that the vacancy rates for apartments is less than 3%.
Because renters are identified in HAP as having the most significant housing
needs in San Francisco, the discrepancy in renter vacancy rates should be
clarified.

Jobs and Housina

On page 13 of the "Needs" section (Part 1), it is indicated that there will
be an increase of approximately 41,447 new jobs in San Francisco by 1985.
Because of the inter-relationship between jobs and housing, we maintain that
the creation of new job opportunities should be accompanied by the provision
of a sufficient proportion of new housing opportunities, for these
employees.. The jobs/housing balance seems to be an especially important
issue In San Francisco because the City 1is a regional employment center.

We are pleased to note that the Planning Commission of the City of San
Francisco has approved a policy expressing the City"s intention to add
20,000 additional units to the housing stock by 1985. In developing
strategies and programs to meet that goal, we encourage the City to under-
take programs that will create housing opportunities for a significant
portion of persons that will occupy those jobs.

The 1issue of jobs and housing is evident in other areas of the state.
Presently under consideration in four Placer County jurisdictions is a
system by which housing development, both market-rate and assisted, would
be developed in a timely relationship to the creation of jobs. A consultant
has been hired to assist in a study, presently on-going, to plan for the
development of such a program which will facilitate the production of such
housing.

The consultant may also be asked to develop a methodolgy for possible
application Statewide which would demonstrate how to link the type of
development which 1is occurring (including type of jobs wage rates, and
relationship to existing transportation and commuting patterns) to the
housing needs. Among specific factors being examined are: (1) translating
wages paid to the workers in the basic jobs into income available for
affordable housing for all the employees connected to the jobs (including

secondary jobs); (2) determining a reasonable commute radius which will not
significantly deteriorate air quality; (3) establishing the actual mechanism

LR VY [ SN et e A
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(zoning or other ordinance, use permits, development agreements) which can
be used to assure that the future housing and economic development will go
forward, hand in hand, without creating a strain on the existing supplies of
affordable housing, and without causing insurmountable infrastructure
financing problems for the local governments involved, and without passing
all costs of new development on to the future low and moderate income
housing supply. Of paramount concern, of course, in the development of the
local housing elements is the determination of the most effective way to
utilize limited public subsidies for assisted housing development, which
maximizes the use of local powers to reduce building and infrastructure

costs and permit processing time.

Currently, all of the above issues and others are still under discussion.
However, one of the consultants®s Tfindings which has applications for San
Francisco has been that, given a choice of housing opportunities in terms of
commuting requirements and costs of housing units, as many as 90% of house-
holds will choose to live near their place of employment. From this premise
comes a host of issues that San Francisco needs to address related to how
local governments looking forward to significant amounts of economic
development can seek to provide affordable housing opportunities for the
greatest possible proportion of the future workers. Plans and programs to
provide such housing must also be consistent with other me"asures to
encourage the use of transit and other transportation systems, air quality
preservation, energy conservation and also maximize the existing and planned
expenditures for infrastructure needs.

One strategy that San Francisco may wish to consider in addressing this

issue is to tie the rate of job production to the creation of housing units.
The recently adopted policy to require that high rise commercial/residential
developers provide housing for their new employees would seem to effectively
mitigate the effect of these new jobs on the San Francisco Bay Area housing

market.

I1.  HOUSING PROGRAMS

While an accurate assessment of housing need 1is essential, the heart of the
housing element lies in those provisions relating to the development and
implementaion of a housing program. To achieve this, Section 6450 of the
Guidelines calls for a program containing five explicit commitments as

follows:

1. the specific objectives to be accomplished (quantified when
possible);

2. the actions which will be undertaken to implement the program (for
example, city council resolution, land acquisition, density bonus,.

etc.);
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3. the sources of financing or funding (e.g., federal or state

programs, local revenue bonds, private subsidy, etc.);

4. the local agencies with primary responsibility for implementing
programs; and,

5. the establishment of reasonable time frames for accomplishment of
specific objectives, which include benchmarks to indicate
progress. -

San Francisco®s housing program section identifies over 40 existing and
proposed programs to address housing need. This multi-faceted approach to
solving the housing needs in San Francisco is commendable; however,
guantified objectives are not shown beyond the end of calendar year 1981 for
most of the programs. This time frame means that even if the City revises
the element according to the comments in this letter and the Department
finds that the housing element conforms to state housing element law, it
will be necessary to update the element by the end of this calendar year.

For your information, we point out that the next update after December 31,
1981 should conform to the recently enacted provisions in Article 10.6,
commencing with Section 65580 of the Government Code (AB 2853).

Although San Francisco has a broad array of housing programs, quantified
objectives are not shown for several of the more significant programs. It
also appears that there are several programs that are being implemented but
are not mentioned. In specific, programs that are existing but no
quantified objectives are shown include the following:

a) Preservation Loan Program (page 7)
b)  Downpayment Assistance Loan Program (page 20)
¢)  Condominium Conversion Ordinance (page 20-21)

The quantified objectives resulting from condominium conversion should
include estimates of the number of units that will result for lower income
and other below market rate households and should also include estimates of
thenumber of tenants displaced due to conversion and the method for
relocationg those tenants. Renter households have been identifed in this
element as having the most severe housing needs, thus, the effect of
condominium conversions on renter households should be closely examined. In
addition to the above, discussions with staff indicates that there are also
several proposed programs that should be included in the Element. Fgqr

example:
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a) Projected issuance of $100 million dollars in mortgage revenue
bonds for moderate income households (summer ‘81)

b) Inclusionary Housing Program ,
c) State of California Rental Construction Funds

d) Provision of funds by Ramada Inn, Holiday Inn, and Hilton Inn
(tentatively) for housing in the Tenderloin area (estimated funds

generated are $12 million over 20 year period)
e) Approved UDAG which contains provisions for 468 single-room
affordable units for 15 years (in co-ordination with Goldrich,

Kest and Stern Company)

f) Residential Hotel Conversion Ordinance (Although mentioned in the
adopted Element as a study, this ordinance has since been adopted)

g) Use of Housing Development Corporations in preserving affordable
housing units on a long-term basis (e.g., in Wharf Plaza project,
an HDC is a limited partner for a 233 unit assisted housing
development)

h) Demolition ordinance (proposed) and the type of relocation
assistance proposed.

i) Requirement for developers of new office buildings to provide
resources Tor the housing of new employees.

We understand that at this time there is a study underway to determine the
feasibility of establishing a "housing production” unit in the City Planning
Department to expedite processing time for housing developments with
affordable units. We encourage the use of priority processing such as this
whenever feasible in order to reduce overall housing costs.

Fair Share and Program Objectives

The Housing Element Guidelines (Section 6460) requires that each locality

.make a good faith, diligent effort to provide opportunities for and to
Facilitate the maintenance, improvement and development of an appropriate
variety of housing for all economic segments of the community consistent
with its fair share responsibilities.

In our assessment of the City"s level of effort towards addressing

identified needs, we note that the most critial need is affordability.
Approximately 27 percent of San Francisco"s households are low and very low
income residents who are experiencing affordability problems. Although
objectives are quantified for several rehabilitation programs, we are unable
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to determine whether the total program effort will result in the provision
of an adequate level of assistance to households experiencing affordability
problems.  For example, the housing element contains a policy which proposes
to encourage multiple residential development in conjunction with commercial
uses in the downtown commercial area. There are no quantified objectives
for the number of affordable housing units or lower income households to be
assisted as a result of this and other programs. Thus, quantified
objectives for the program section should be separated into the categories
of affordability and rehabilitation/replacement and should demonstrate a
level of effort in proportion to needs. Also, quantified objectives for a
majority of the programs are given for a period covering 1980 and 1981.
Supposedly a portion of the objectives have been met for 1980. Therefore,
in revising the quantified objectives the City should substract households
who had their needs met in 1980.

OTHER TOPICS

In addition to the above, there are several issues that must be addressed in
the Housing Element but are not at this time.

1. Citizen Participation

A description of the type and amount of citizen participation
during the preparation of the Element must be included in the
document. It is our understanding that there was considerable
citizen participation during the preparation of part 1l ("Goals
and Policies") of the Element. However, it is not clear whether
this same procedure was followed for the other portions of the
element. We refer you to Article 6, Section 6468 of the Housing
Element Guidelines which describes the citizen participation
process required for housing elements prepared according to the
1977 Guidelines.

2. Manufactured Housing

Government Code Section 65852.3 and Health and Safety Code Section
18300 (SB 1960) which becomes operative on July 1, 1981 provides
for the placement of mobilehomes 1in single-family residential
zones. The law declares that a City (including a Charter City) or
county shall not prohibit the installation of mobilehomes on a
permanent foundation on lots zoned for single-family dwellings.
However, a locality may comply with this requirement by

designating certain lots zoned for single-family dwellings for

mobilehome use, which lots are determined to be compatible for
mobilehome wuse. Mobilehomes are not to be subject to more
restrictive development standards than apply to conventional
single-family dwelling; however, these standards cannot have the
effect of totally precluding mobilehomes.
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Housing Element Law requires that in order to meet identified
housing needs, the Housing Element must identify adequate sites
which will be made available through appropriate zoning and
development standards for the development of housing for all
income levels, including factory built and mobilehomes. n san
Francisco"s element, it is noted on page 15 and 17 of the "Need“
section (Part 1) that there are 2840 existing vacant parcels zoned
for residential use which could produce approximately 4300 units.
The Housing Element must also include a discussion of how the City
intends to comply with the adequate sites provision. As part of
this discussion it is important to indicate the kinds of parcels
that could be utilized for non-market rate housing, including
sites suitable for mobilehomes and manufactured housing.

3. Environmental Review

State of California EIR guidelines (Title 14, Division 6 of the
California Administrative Code) indicate that local housing
elements are projects subject to the California Environmental

Quality Act. Therefore, an initial study and negative declaration
or environmental impact report must be prepared and filed with
appropriate agencies prior to the adoption of a local Housing

Element.

4 Coastal Zone

Since a portion of the City is located within the Coastal Zone,
that area is subject to the provisions of Section 30213 of Coastal
Act. The requirements of the Act differ from those for Housing
Elements (Section 65302(c) and the Housing Element Guidelines)
thus the adoption of a housing element pursuant to Section
65302(c) may not assure compliance with the housing provisions of
the coastal mandate to "protect, encourage and where feasible,
provide" housing for persons of low and moderate income.

We want to advise localities which intend to comply with the provisions in
Article 10.6 of Chapter 4 of the Government Code (AB 2-853) by adopting a
housing element that conforms to the 1977 Housing Element Guidelines that
the required revisions noted in this review and subsequent adoption of the
document should be accomplished by October 1, 1981. The new statute
requires that after this date, housing elements are to be prepared in
accordance with the standards in the statute as opposed to the Guidelines.
Thus, jurisdictions which have not adopted elements in accordance with the
Guidelines prior to October 1 may have to amend their elements in order to
conform to the new statute.
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In summary, the City and County of San Francisco"s adopted housing element
demonstrates a concern and a high level of effort in addressing the housing
needs within the community. We have noted several revisions that should be
made for the Element to comply with State Housing Element Law. If you have
any questions, pleasecontact Melanie Freites at (408) 423-3546 or Maxene
Spellman at (916) 323-6174.

Sincerely,

T i,

David Williamson
Supervisor, Review Section

cc: George A. Williams Assistant Director
San Francisco Department of City Planning
Revan Tranter, ABAG
Norbert Dall, Executive Director
Alliance for Coastal Management
San Francisco Information Clearinghouse
Mr. Hiram E. Smith, Executive Director
S." F. Neighborhood Legal Assoc. Foundation
Mr. Alberto Suldamando, Executive Director
California Rural Legal Assistance, S. F.
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Memorandum

Ray Banion Come, July 9, 1981
State Board of Control

Tel ephone:  ATSS ¢
( )

From : Governor's Office 4)2 S
Office of Planning and Research - Jay Stewart

Subject :  Housing Element Claims

In response to your June 5, 1951 request for OPR recommendations on the Los

Angeles County and San Francisco housing element claims, this office has no
comments.  The Department of Housing and Community Development is represent-

ing the Administration on this matter.
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Test Cains
C ai mant Date Filed
City of B Monte (3B90-3916) 7-7-81
Gty and County of =an Franciscc (3B90-3760) 2-19~31
County of Los Angeles (5B90-3760) 2-19-31

(Housing FElement: Localil%y's Share of Regional Housing Need.

-

Alleged *andate: Chapter 114%, Statutes of 1980

Aut hority:
Revenue and Taxation Code Section 2255(0), governing chaptered |egislation

containing neither an appropriation for nor a disclaimer of mandated costs,

Statement of Caim
The Claimant alleges that AB2853 mandates an "jncreased |evel of service"
upon local agencies by requiring that, amng other things, counties and cities
) vplan for meeting their "appropriate share of the regional demand for housing";
2) revise the Housing Elements of their General Plans to reflect their "appropriate
share"; 3) revise their Housing Elements at l|east every five years; and 4) as a result
of .these requirements, review their General Plans which nust remain "internally
consi stant". L , R
The Caimants allege that the incurred $871,550.00 during the 1980-81 F.Y.

Depar t ment Recommendat i ons

1. E__Mnte:

The Deparment of Finance (DOF) recommends that the Board deternine
that no reinbursable nandate exists in Chapter 1143/80 because the statute
in question nerely codifies existing requirements of the California
Adnini strative Code (CAC). (See Attachment "A-1")

The Department of Housing and Community Devel opnent (HCD)
recomends that the Board determine that no reinbursable mandate exists
because the statute in question does not &crease service levels above
those required prior to Jan. 1, 1973, (See Attachnent "B-1")

The CGovernor's Ofice of Planning and Research (OPR) has identified
the Departnment of Housing and Community Development as the "Administration
repaaesenta*tive " concerning housing element test clains. (See Attachnent
"C"

2. San__Franci sco:

DOF recommends that the Board find that no reinbursable nandate
exists because the statute in question nerely codifies existing CAC
regulations (See Attachment "A-2")

HCD recommends that the Board deny the claim because "the City
and County of San Francisco adopted a Housing Element in Decenber 1980
pursuant to Goverment Code Section 65302(c) and the Housing El ement
Gui del i nes. HCD states that this can be acconplished without incurring
new cost; and if acconplished prior to OCctober 1, 1981, the Gty and
County will be in conpliance with AB2853 before its operative date.

(See Attachment "B-2") (PR indicates that HCD is representing the
Adninistration on this matter." (See Attachment "C")
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3, Los Angel es
DCF recommends that the Board determine no reinbursable mandate

exists, because the statute in question merely codifies existing CAC
regulations, (See Attachnment np_3m)

HCD recommends that the Board deny the claim because Los Angeles
County adopted a Housing Element on Novenber 20, 1980 pursuant to the
Housing Element Quidelines, thereby gaining exemption from the provisions
of AB285%, pursuant to section 65586, (See Attachment "B-2)

OPR states that HCD represents the Admnistration on this mtter.
(See Attachment "c")

Staff  Analysis
As the Board will note, substantial evidence has been presented by the claimnts
and HCD concerning AB2853. Rather than address all the points raised, staff would
prefer to identify the mjor issues raised, which are:
1. Wether Los Angeles County and San Francisco City and County are,
in fact, required to do anything under AB2853? The clai mants have
Indicated that, even wth approved Housing Elements, they are still required
to review the Elenments every five years, pursuant to Section 65588(b).
(See Los Angeles County rebuttal, behind Los Angeles test claimj The Board
my wsh to seek clarification from HCD on this point.

2. \Mether the requirement to incorporate the "appropriate share of the
regional demand for housing™ constitutes an "increased Tevel of service"?
Revenue and Taxation Code Section 2207(a) provides that "costs mandated
by the state" are incurred whenever "any law enacted after January 1,
1972... mandates... an increased level of service of an existing program”
. At issue here is whether Housing Quidelines adopted by HCD and the claimnts
cite case law and | egal opinions supporting either determnation. (for claimant's
argunents, see behind El Mnte test claim) Bounds v. dendale (See Attachnment "p")
clearly declares that mcD's Quidelines are optional; HCD argues that this decision
is not precedental and cites the contrary finding in Stocks v. Irvine that the
Quidelines are mandatory.

Al'though staff cannot discern these arguments clearly enough to recomend a
determnation, it is suggested that the Board consider whether there exists "an
increased level of service" even if the HCD Cuidelines, as they existed prior to
January 1, 1973, are considered mandatory? If so, then (See Attachment "B-3")no
reinbursable mndate would exist.

If not, then a reinbursable mandate would exist; however, the Board may wish to
enquire further whether AR2853 exceeds the requirements of the 1979Housi ng Qui del i nes
(See Attachment "B-4")? If so, then a reinbursable mandate woul d exist in AB2853.

If not, then the mandate may exist in the 1979Housi ng Qui delines rather than AB2853.

Staff suggests these inquireies Dbecause there appear to be substantial differences
i N terminology, format, and content between the 1971Gui delines (pre-'73) and the 1979
Quidelines concerning the issue of "appropriate share" allocation.
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